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J   U   D G M   E N T 
 

1. Instant Misc. Appeal chosen by the OPs against the petitioners being 

aggrieved with the order passed by Learned Munsiff No.1, Sonitpur, and 

Tezpur in connection with Misc. (J) Case No.38/19 for mandatory injunction 

under Order 39 rule 1 and 2 r/w section 151 of CPC. 

2. The Misc. Appeal on being heard, admitted for hearing and accordingly lower 

Court‟s record was called for and received.  

3. Before we discuss about the Memo of Appeal, let us discuss the facts leading 

to this instant Misc. Appeal. 

Petitioners/Respondents Case 

4. Petitioner‟s case appears to be in a narrow campus is that petitioners are the 

members of OP No.1 which is a registered society under the provisions of 

Societies Registration Act. It is further pleaded that on 31-10-2018 each of 

the petitioners were served with notices of show cause by the General 

Secretary of „Natya Samaj‟ on the basis of resolution dated 31-08-2018 of 

the Executive Committed being approved by the General Body meeting 

dated 02-09-2018 and directed the petitioners to reply within 15 days from 

the receipt of such notice asking them as to why disciplinary action in form 

of expulsion from primary membership as per Rule 18 B of the Constitution 

of the „Natya Samaj‟ should not be taken against them having approached a 

court for filing a suit and injunction petition and thereby bringing disruption 

to normal functioning of „Natya Samaj‟ amounting to anti-party activity. It is 

further pleaded that the „Natya Samaj‟ levelled allegations of misuse of fund 

against the petitioner no.2 and as a result he was also served with a notice 

of show cause under Rule  18 B of the Constitution to submit reply of show 

cause notice under Rule 18F of the said Constitution of „Natya Samaj‟. That 

on 13-11-2018 the petitioners jointly submitted their show cause replies 

along with independent reply of petitioner No.2 but on 07-12-2018 the 

petitioner received letters signed by General Secretary of „Natya Samaj‟ 

whereby each of them were informed that their primary membership had 
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been expelled from the „Natya Samaj‟.  It is further pleaded that one Sudipta 

Das was the earlier General Secretary of „Natya Samaj‟ during the period of 

2015-2018, when the petitioners had filed a suit i.e. Title Suit No.118/2017 

against the „Natya Samaj‟ and he was also served with a show cause notice 

but he was left of with words of warning. That term of every office bearers 

of „Natya Samaj‟ are three years by virtue of the Constitution of the „Natya 

Samaj‟ and in general meeting of „Natya Samaj‟ held on 03-09-2017 some 

members of the „Samaj‟ suggested that an election was required to be held 

for construction of new Executive Committee but some members asking for 

fresh election took into account that the tenure of existing committee was to 

be read 1st April to 31st March. That first year of the then Executive 

Committee got completed within less than one and half month from the date 

of election i.e. on and from 22-02-2015 as with 31-03-15, but it was an 

illogical argument as because the period was to be calculated as full three 

years from every years as the existing executive committee was constituted 

on 22-02-2015 and the completion of its tenure would be in February 2018 

i.e. 21-02-2018 and not prior to that and accordingly it was declared that 

election would be held after Kali Puja 2017. That Executive Committee had 

approved the names of 26 new members to be taken in the society out of 35 

new applications. That executive committee had voted amongst themselves 

with a decision whatsoever get 10 or more out of the present members of 

the executive committee would be approved of. The executive committee 

had been present and 26 new applicant members get either 10 or more vote 

whereas 9 got less than 10 vote.  

5. That petitioners jointly moved an application on 08-09-2017 before the 

Chairman of „Tezpur Bengali Aboitanik Natya Samaj‟ and asking him to 

define the constitution in order to find whether the term of the executive 

committee could be said to have been completed within a span of less than 

three years because of completion of three financial years. Similarly, another 

letter was handed over to him on 11-09-2017 asking him to clarify under the 

provisions of constitution as to whether acceptance of 9 applications of new 

membership was not violated of rule 5 (C) and 19 (E) of the constitution, but 

the Chairman did not reply or answer to queries raised as a result of which 
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petitioners nos. 1 to 5 approached the court of Justice by filing T.S 

No.118/2017 praying for declaration that the tenure of their executive 

committee completes its 3 years on 21-02-2018 and also challenged the 

acceptance of the 9 new members along with an injunction application u/o 

39 Rule 1 and 2 r/w Section 151 CPC for assurance of an ad-interim 

injunction restraining and prohibiting the opposite party „Samaj‟ and 

Chairman from conducting any election for the constitution of executive 

Committee as also granting membership to new propose persons and 

accordingly the court issued interim injunction restraining the opposite 

parties from conducting any meeting.      

6. That three years period for the executive committee expired on 21-02-2018 

and the suit was continued and a section of members of „Natya Samaj‟ 

decided to hold an election on 08-04-2018 for which they formed a steering 

committee and the petitioners had objected to the manners of election, as 

without notice of 15 days time the steering committee was holding the 

election, which the constitution does not recognize, but have no objection to 

the election since the election had become due.  

7. That 08-04-2018 a new executive committee was formed which persuaded a 

section of members of „Natya Samaj‟ to initiate action against the petitioners 

with an intention to oust the petitioners from „Natya Samaj‟ to have full 

freedom in the affairs of the „Natya Samaj‟, but as per provisions of 18 B and 

18 F of the Constitution of „Natya Samaj‟, the executive committee will 

recommend for expulsion of such offender from membership of the party to 

General body and hence, the executive committee or the General Secretary 

of „Natya Samaj‟ have no right or power of taking any decision of expulsion 

of any member as per the Constitution of the „Natya Samaj‟.  

8. Moreover, against the show cause notices as issued by General Secretary to 

the petitioners informing their expulsion from primary membership, they 

have field their show cause replies on 13-11-2018, but without holding any 

General Meeting at „Tezpur Bengali Aboitanik Natya Samaj‟, the petitioners 

were expelled illegally by violating the terms of the Natya Samaj. It is further 

stated that although some of the members of the „Samaj‟ were involved in 

more serious incident causing disrepute and discredit to the „Natya Samaj‟, 
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which may be termed as detrimental to the interest of the „Samaj‟ but the 

„Samaj‟ was always lenient to those members by showing them selective and 

bias approach but expelled the petitioners for their approach of Court of law 

to redress of their grievances on the failure of the Chairman to perform of 

his constitution task.  

9. It is again stated that the Constitution of Nataya Samaj has been ignored by 

a selection of members of it and hence the petitioners have filed the main 

suit for declaration their expulsion from „Natya Samaj‟ was illegal and 

arbitrary and letter dated 07-12-2018 served upon them was illegal, null and 

void as the executive committee possesses no power to expel them without 

following due procedure of „Natya Samaj‟ as no General body meeting on or 

after 30-11-18 was held. 

10. Thus, the petitioners have prayed for permitting them participate in the 

activities of the „Natya Samaj‟ as general members suspending the operation 

of the order/letter dated 07-12-2018 until disposal of the main suit since the 

acts of expulsion of the petitioners are against the Constitution of „Natya 

Samaj‟ and against the principles of natural justice.    

Appellants/OP’s Case 

11. The O.P, contested the case by filing written objection both in law and facts 

and further submitted that the petition preferred by the petitioners is not 

maintainable as no any wrong of civil nature have been done by the 

opposite parties to them and hence they have contained no right to sue and 

their suit is barred by section 9 of CPC. It is again stated that the opposite 

party No.1 created by Memorandum of Association and not a statutory body 

of agency of the State and the relation of its members are contractual and 

not governed by statute or rule having force of statute and therefore 

termination of membership of the petitioners from the opposite party No.1 

may only amount to breach of a term of stipulation of contract i.e. 

Memorandum of Association hence, the same breach cannot be remedied by 

injunction of a Civil Court. That expulsion of the petitioners were validly done 

as per the provisions of the Constitution by unanimous decision arrived at in 

the duly held Annual General Meeting of the „Natya Samaj‟ under the 

provisions of Constitution of „Natya Samaj‟. It is again stated that the 
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petitioners willfully did not pursue the proceeding of TS 118/2017, which 

was instituted by them, as they were aware of the fact that no favorable 

outcome could evolve in their favor and such action on the part of the 

petitioners brought disrepute and disgraced to the „Natya Samaj‟. In respect 

of the replay of show cause as furnished by Dulal Das regarding financial 

misuse of fund although he claimed that there is no truth regarding such 

allegations, but there are admissible documents in the custody of the 

General Secretary of „Natya Samaj‟, which were placed before the Annual 

General Meeting of the „Natya Samaj‟ in the concerned year, which were 

unanimously accepted and the financial misuse and anti-party activity was 

proved beyond all reasonable doubt. The expulsion letter was rightly issued 

on the petitioners vice letter dated 07-12-2018 by the General Secretary of 

„Natya Samaj‟ on adoption of unanimous resolution in the Annual General 

Meeting of the „Natya Samaj‟ as per rules of the „Natya Samaj‟. No expulsion 

notice was issued to Sri Sudipta Das as he admitted his guilt and begged for 

pardoning him and hence he was let of with the words of warning. That 

present committee which is running the affairs of „Natya Samaj‟ has been 

selected legally as per the decisions of Annual General Meeting of „Natya 

Samaj‟  dated 03-09-2017 as per the provisions of the Constitution and the 

question of biasness does not arise at all. It is again stated that as per the 

rule 10 of the Society of the official year of the „Samaj‟ will be form 1st April 

to 31st March and as per rule 38 Annual General meeting of the society must 

be held every year not later than 30th June. The term of office bearer and 

executive members cannot be three years otherwise the dictum of rule 10 

and 38 of the Constitution of the Society will be negated and violated. The 

spirit rule 10 and Rule 38 is to impose responsibility on the Secretary, 

Treasure and other office bearers and to submit their respective outcome 

within 30th June every year as the official financial year of the party is from 

1st April to 31st March so that after consolidated financial statements and 

balance sheet gets ready so that it can be placed in the Annual General 

Meeting within 30th June of every year as laid down under rule 38 of the 

Constitution. That as per rule 15 of the Constitution all office bearers and 

Executive Members of the organization will be elected in the Annual General 
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Meeting of the party and not otherwise. They admitted that the Annual 

General Meeting was held on 03-09-2017 and there most of the members of 

the Society suggested that an election was required to be held for the 

constitution of a new Executive committee with office bearers where it was 

unanimously resolved that election and selection of the Executive committee 

and office bearers shall be held just after Kali puja. But they denied that 

their suggestion raised hue and cry in the meeting and the same is against 

the Constitution of the Society. They also denied that the Returning Officer 

in the last election never declared that the term of the present body is to 

expire on 2018 and that he has no authority to do so as it would violate the 

rules and conditions of the Constitution of the Society. Before fixing the date 

of Annual General Meeting that was held on 03-09-2017 the Executive 

Committee in its meeting dated 31-08-2017 the names of 26 new members 

were approved and sent to the Annual General Meeting for their approval, 

but the names of 9 new applicants were not approved in the said Executive 

Meeting as they had not paid the admission fee of Rs.1000/- as required 

under Rule 5(e) of the Constitution. And that the General Body being the 

Supreme Body approved the names of those 9 new applicants also in the 

Annual General Meeting dated 03-09-2017, which does not violate the 

provision of the Constitution. As per rule 5(C) of the Constitution rejection of 

any application of new members cannot be done without valid reason and 

thereof, according to them the General Body did nothing wrong and justly 

accepted and approved the admission of the said 9 new applicants as 

General Members by the General Body in the last Annual General Meeting of 

03-09-2017. The opposite parties further admitted that the petitioners had 

moved an application on 08-09-2017 and 11-09-2017 before the Chairman 

asking him to define the Constitutional provision in regard to the term of 

present Executive Committee and clarification as to whether acceptance of 9 

members violate of rules 5(C) and 10(e) of the Constitution. But these two 

were discussed in thread bare in the Annual General Meeting dated 03-09-

2017 where the petitioners were present. The Chairman interpreted the 

provision of Constitution on both two points and gave decisions, which were 

accepted by the majority of the members present in the Annual General 
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Meeting. The Annual General Meeting is the apex body and any decision 

taken in it cannot be over ruled subsequently even by its chairman. The 

letters dated 08-09-2017 and 11-09-2017 addressed to Chairman written by 

the petitioners were considered to be placed before the Executive 

Committee, but the same was not re-constituted after Kali Puja 2017 as the 

General Body unanimously resolved to hold election of the new executive 

committee and its office bearers after the Kali Puja of 2017, but in the 

meantime the petitioners  preferred suit an injunction petition on 25-09-

2017 before the court of learned Munsiff and obtained an interim injunction 

against the opposite parties not to hold any extra ordinary Annual General 

Meeting on 26-11-2017 to hold election of Executive Committee and office 

bearers of „Natya Samaj‟ till next date fixed in the suit and Misc. case. The 

majority members also opined that the last date of holding General Meeting 

as per Constitution is 30th June of the English calendar of the year. The 

steering committee was formed to look after the affairs of „Natya Samaj‟ in 

the event of dead lock because of the pendency of the suit and this steer 

committee was formed as per provision of the Constitution in an extra 

ordinary General committed being convened by the majority of the „Natya 

Samaj‟. As per rule 38 of the constitution 15 days notice is required to hold a 

General meeting but not election. It is again stated that the decision of 

expulsion of petitioners for „Natya Samaj‟ was taken by the General Body of 

„Natya Samaj‟ not by the Executive Committee and the executive committee 

adhered to the resolutions of General body. The decision to recommend to 

expel the petitioners was taken in the Executive committee meeting dated 

31-08-2018 unanimously and accordingly it was placed before the General 

Body meeting and in the Annual General meeting the resolution of the 

expulsion of the petitioners were taken unanimously and the Executive 

Committee was directed to do the needful. It is again stated that except 

petitioner no.3 none was present in the Annual General meeting although 

notices for Annual General meeting dated 02-09-2018 were duly served 

upon the petitioners. The Chairman interpreted in the Annual General 

meeting dated 03-09-2017 that three years tenure of the Executive body 

should be on financial year basis, but this interpretation was not accepted by 
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these petitioners and these petitioners became minority out of total number 

of members present in the General meeting dated 03-09-2017 and the 

majority members accepted the interpretation of the Chairman at the Annual 

General Meeting dated 03-09-2017. That the Chairman is empowered to 

preside over the Annual General Meeting and shall held the authority to give 

his findings when dispute arises with regard to interpretation of any 

provision of the constitution of the „Natya Samaj‟ and the general members 

must accept the findings of the Chairman because his decision is final under 

clause 21 of the Constitution. The constitution having been adopted and 

when there is no provision for approaching the Court of law no member can 

challenge the findings of the Chairman in a Court of law as because the 

„Natya Samaj‟ is not created under any provision of law (statute). The 

private organization of „Natya Samaj‟ is created by some individuals and 

adopted their own Constitution to govern themselves and all the members 

after becoming members are bound by contract to follow the provision of 

the Constitution. That expulsion letter was rightly issued on the petitioners 

vide letter dated 07-12-2018 by the General Secretary of the „Natya Samaj‟ 

vide unanimous resolution adopted in the Annual General Meeting of the 

„Natya Samaj‟ as per the rules of „Natya Samaj‟. Moreover, as per the 

unanimous decision of the Annual General Meeting of „Natya Samaj‟, it was 

decided that expulsion notice should be issued to the petitioners and no 

General body meeting was required after the reply of the show cause notice 

on 30-11-2018 as the General body have already resolved unanimously as to 

the subject of expulsion. The executive committee was empowered to do the 

necessary procedure as to expulsion and accordingly the same was done for 

betterment of the institution. They again stated that „Natya Samaj‟ has 

already taken steps to upheld the image of the organization by honoring the 

opinion of majority of members and in earlier time also it expel some of the 

members from the primary membership of the „Natya Samaj‟ for their 

activities which were detrimental to the „Natya Samaj‟. The opposite parties 

also contended that if the prayer of the mandatory injunction is granted then 

it will amount to a decreeing a suit against the opposite parties and the 

court cannot direct the opposite parties to allow the petitioners in the 
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activities of the „Natya Samaj‟ as the order of expulsion became effective as 

soon as it were passed on 07-12-2018. It is again stated that the relief in 

nature of enforcement of contractual obligation which would be performed 

by the members of the „Natya Samaj‟ is purely personal relationship or 

personal service and the same cannot be enforced by a decree of Civil Court 

and hence prayed to dismiss the prayer of the petitioners. 

12. To understand the dispute in hand, let have a look over the entire case 

record received from the court of Learned Munsiff No-1, Sonitpur, Tezpur. 

On bare perusal of entire case record, this court finds that Misc. Case No-38 

of 2019 arising out of T.S No- 15 of 2019 filed by the 

petitioners/respondents and during the time of hearing Learned Munsiff No-

1, Sonitpur vide its order dated-31.08.2019 dispose of the said Misc. case by 

passing an order of Mandatory injunction against the O.P‟s/appellants 

allowing the prayer of petitioners and further permitting the petitioners to 

participate in the activities of the „Natya Samaj‟  as general members from 

the date of order until disposal of the main title suit by suspending the 

operation of their expulsion from the „Natya Samaj‟. 

13. The appellants/Opposite parties being dis-satisfied with the order of Learned 

court below preferred instant appeal upon the following grounds:- 

GROUNDS OF APPEAL 

1. That learned Munsiff erred both in law and facts in passing 

the order granting interlocutory mandatory injunction in 

favour of the respondents. 

2. That the suit was for declaration that the expulsion of the 

respondents from the Society (Tezpur Bangali Aboitanik 

Natya Samaj) is illegal as such there is no scope to pray for 

mandatory injunction order against the appellants. 

3. That the Tezpur Bangali Aboitanik Natya Samaj is a 

registered social organization governed by its own 

Constitution and not formed under any statute or governed 

by any statutory law. The TBANS conclusively resolved to 

expel the respondents as such on the day of filing of the 

suit the respondents are not members of TBANS. Without 
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deciding the legality of expulsion if the respondents are 

permitted to take part in the activities of the TBANS it shall 

be putting the cart before the horse.    

4. That mandatory injunction can be granted only to prevent 

the breach of an existing obligation and to compel the 

performance of certain acts which the court is capable of 

enforcing. The AGM of the Tezpur Bangali Aboitanik Natya 

Samaj has the supreme power to take any decision by 

complying the provisions of the Tezpur Bangali Aboitanik 

Natya Samaj Constitution. The respondents may have a 

suit for trial but they have no scope to agitate for an 

interlocutory mandatory injunction. Unless the decision of 

the AGM declared invalid the court has no scope to restore 

the membership of the respondents.  

5. That expulsion of the respondents can never be suspended 

as the expulsion was taken by the AGM of the society 

strictly following the constitution of the Tezpur Bangali 

Aboitanik Natya Samaj. The respondents lost their 

membership as soon as they are expelled. The bullet is out 

of the barrel.  

6. That legality of the expulsion decision can be and shall be 

scrutinized only in the light of the constitution of the 

Tezpur Bangali Aboitanik Natya Samaj and no other statue 

or the principles of natural justice shall not have any 

bearing in deciding the legality of the expulsion decision. 

For that the Tezpur Bangali Aboitanik Natya Samaj being a 

„Society‟ is a juristic person and not an authority of State or 

a statutory Body. There is no rule of Law i.e. statutory law 

under which the Tezpur Bangali Aboitanik Natya Samaj has 

the obligation to observe the principles of natural justice. 

There is no condition precedent or there is no stipulation 

laid down in the constitution of the Tezpur Bangali 

Aboitanik Natya Samaj that before effecting termination as 
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membership the procedure such as show cause, personal 

hearing and observance of principles of natural justice shall 

be imperative.  

7. That the final expulsion decision of the AGM shall not be 

interfered with during pendency of the suit which can only 

be set aside at the end of the trial of the suit. The learned 

Munsiff is wrong to suspend the expulsion decision for the 

purpose of granting mandatory injunction whereas in the 

instant case there is no apprehended recurrent breach of 

contract by the appellants and reciprocal obligation of the 

respondents. The expulsion decision of the AGM cannot be 

suspended by the court of law as because the decision was 

taken in the AGM (of the Tezpur Bangali Aboitanik Natya 

Samaj) the supreme authority under the Constitution of 

Tezpur Bangali Aboitanik Natya Samaj.    

8.  That unless the Tezpur Bangali Aboitanik Natya Samaj is 

held wrong in expelling the respondent the membership of 

the respondents can never be restored under the grab 

interlocutory mandatory injunction. Suspension of 

expulsion decision amounts to decreeing the suit of the 

plaintiff/respondents. The survival of the society and to 

carry on the good works shall be in jeopardy if the 7 nos. 

of respondents are allowed to rub their shoulder within the 

133 members during the pendency of the suit. If the 133 

member are to withstand the 7 expelled members till 

disposal of the suit where is the point for contesting the 

suit of the plaintiff by the defendant? The wisdom of the 

AGM should never be demanded and doubted. The general 

members are literate, well informed and dedicated to the 

society therefore they took the decision to expel the 

plaintiffs for the betterment of the society.  

9. That the learned Munsiff has acted unreasonably and 

ignored the factual and legal position of the plaintiffs and 
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has wrongly held that there is prima-facie case and balance 

of convenience is in favour of the plaintiffs and the 

plaintiffs shall suffer irreparable loss if injunction is not 

granted to them.     

10. That the learned Munsiff has no discretionary power to 

grant mandatory injunction u/s 39 of Specific Relief Act. 

11. That the impugned order is capricious, unreasonable and 

liable to be set aside.  

14. From the Memo of Appeal preferred by OP‟s it fervidly unveiled before this 

court that the appellants are being the OP‟s in Misc. (J) case No.38/19 

preferred instant appeal aggrieved with the order of Ld. Munsiff No.1, 

Sonitpur, Tezpur wherein the learned trial court has granted mandatory 

injunction against the appellants/OPs suspending the operation of expulsion 

of petitioners /respondents‟ membership from the „Natya Samaj‟.  

15. Instant Misc. Appeal filed along with petition No.1512/19 for stay of 

operation of impugned interlocutory mandatory injunction order dated 31-

08-2019 and said petition not disposed as petitioners/respondents being 

caveator‟s filed Misc. Caveat case No.19/19 prior institution of this appeal, 

the court served notice to the caveator‟s and their learned advocate Mr. S. K. 

Singh, appeared before the court and subsequently after calling the lower 

court‟s record, the instant appeal was heard finally on 19-09-2019 without 

hearing the petition No.1512/19.  

16. From the disagreements of the appellants/OPs it is clear before this court 

that learned Munsiff No,.1, Tezpur in Misc. (J) case No.38/2019 granted 

mandatory injunction against the appellants by way of suspending the 

expulsion of primary membership of the respondents from „Natya Samaj‟ till 

disposal of the main suit. It further divulges that present appellants being 

dissatisfied with that order preferred instant appeal.  

17. Now, in the forthcoming discussion this first appellate court shall try to 

ascertain as to whether the Ld. Munsiff No.1, Sonitpur, Tezpur at the time of 

passing the order dated 31-08-2019 committed any error in law and facts by 

granting mandatory injunction in favour of the respondents. The actual facts 

disclosed from the pleadings on record is that respondents being the 
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petitioners of Misc. (J) case No.38/19 disputed the resolution of OP No.1 

wherein their primary membership were expelled and prayed before the 

court for passing mandatory injunction and accordingly learned trial court 

below discussing the three golden principles of granting injunction, allowed 

their prayer by away of granting a mandatory order of injunction.  

     POINTS OF ARGUMENT  

18. I have heard both the sides and perused the entire case record carefully. 

Learned advocate Mr. A. K. Mahanta appearing on behalf of the appellants 

vehemently argued before this court that OP No.1 “Tezpur Bangali Aboitanik 

Natya Samaj” is a registered social organization governed by its own 

Constitution and not formed under any statue or governed by any statutory 

law. As such, without deciding the legality of expulsion if the respondents 

are permitted to take part in the activities of TBANS, it shall put the cart 

before the horse. Learned advocate appearing on behalf of the appellants 

further strenuously submitted before this court that mandatory injunction 

can be granted only to prevent the breach of existing obligation and to 

compel the performance of certain acts which the court is enable to enforce. 

The AGM of TBANS has the power to take decision as per its Constitution but 

the respondents have no scope to agitate for an interlocutory mandatory 

injunction. It is further argued strenuously before this court by the appellant 

side that TBANS being a society is a juristic person and there is no rule of 

law provided in obligation to such society for observing principles of natural 

justice. Hence, learned counsel argued that there is no condition that apply 

the principles of natural justice in the instant case in hand by the TBANS.     

19. Learned counsel appearing on behalf of the appellants further argued that 

the expulsion decision of AGM cannot be suspended by the court of law as 

the decision was taken in the AGM of TBANS who is the supreme authority 

under its constitution. Under the aforesaid circumstances, the learned 

advocate appearing on behalf of the appellants argued to set aside the order 

passed by learned court below.  

20. Per contra, learned advocate appearing on behalf of the respondents Mr. S. 

K. Singh vehemently submitted before this court that learned trial court 

below at the time of passing the order dated 31-08-2019 had not committed 
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any error rather the order passed by the learned court below based upon 

the true factual matrix of the case.  

21. Learned advocate of the respondents further argued before this court that 

the show cause notice was issued upon respondents on 31-10-2018 and 

reply of such notice was submitted by the respondents on 30-11-2018 and 

respondents‟ membership were expelled on 07-12-2018 without holding any 

general meeting. As such, the appellants without complying the principle of 

natural justice expelled the primary membership of the respondents in 

violation of the principles of natural justice.  

22. Learned advocate appearing on behalf of the respondents Mr. S. K. Singh 

strenuously argued before this court the show cause notice issued upon 

them specifically states that as the respondents have filed injunction petition 

along with the suit against „Natya Samaj‟, which cannot be the ground for 

expulsion of the membership. It is further argued before this court by the 

respondents‟ counsel that the show cause notice were issued as per rule 18B 

asking them to submit reply as to why disciplinary action in the form of 

expulsion from primary membership should not be taken against the 

respondents, but without complying any disciplinary proceeding even after 

submitting reply of show cause, appellants in violation of principles of 

natural justice whimsically expelled the respondents from the said „Natya 

Samaj‟.  

23. In the light of points of argument put forwarded by both the sides, I have 

carefully gone through the order dated 31-08-2019 passed by Ld. Munsiff 

No.1, Sonitpur, and Tezpur along with the entire case record. 

24. Now, in the forthcoming discussion this court shall try to decide the following 

questions :  

(i) Whether the learned court below at the time of 

passing the order dated 31-08-2019 failed to 

appreciate the factual matrix of the case?  

(ii) Whether learned Munsiff No.1, Sonitpur, Tezpur in 

granting mandatory forms of injunction committed 

any error both in law and facts? 
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(iii) Whether learned Munsiff No.1, Sonitpur, Tezpur 

passed the order dated 31-08-2019 with lawful 

consideration?    

25. Taking note about the questions formulated above by this first appellate 

court in the forthcoming discussion, this court shall try to decide all those 

questions in the light of factual matrix of this case. It is pertinent to mention 

here that during the time of hearing before the learned trial court below 

neither party has adduced any sort of evidence. It disclosed that the 

appellants /OPs in Misc. (J) Case no.38/19 submitted 14 nos. of documents 

and those found enclosed with the case record and per contra, the 

petitioners /respondents in Misc. (J) case No.38/19 also submitted certain 

documents.  

26. Now, before discussing the factual matrix of the case, let us discuss or refer 

certain settled provisions of law for granting mandatory injunction. 

Injunction is an equitable relief and it is a settled law that equity acts in 

personam, therefore, injunction is a personal matter. The purpose of 

mandatory injunction is to restore a wrongful state of things to their 

former rightful order. Principal difference between prohibitory injunction 

and mandatory injunction is that, in the former the defendant is prohibited 

from doing a particular thing in a particular manner, whereas, in the latter, 

the defendant is directed to do a particular thing and if he fails to do as 

directed, the court gets it done through its officers.  

27. Section 39 of the Specific Relief Act, 1963 does not define but 

categorically deals with grant of mandatory injunction. Two elements have 

to be taken into consideration to determine the grant of mandatory 

injunction, these are: a) What acts are necessary in order to prevent a 

breach of the obligation; and, (b) The requisite acts must be such as the 

court is capable of enforcing. 

28. In the case of, Dorab Cawasji Warden v. Coomi Sarab, Warden 1990 

(2) SCC 117, the Hon‟ble Supreme Court of India held that, for grant of 

interim mandatory injunction the following test must be complied with:- 
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(a) The plaintiff has to demonstrate a strong case for trial, 

that is, it should be of a standard higher than that of a prima 

facie case; 

(b) The plaintiff has to lay-bare that the grant of mandatory 

injunction is necessary to prevent irreparable loss or serious 

injury, which cannot be compensated in terms of money; and, 

(c) The balance of convenience is in favour of the plaintiff as 

against the defendant. Mandatory injunctions are sometimes 

availed of as reliefs in the nature of „quia timet‟, that is, in a 

proper case, mandatory injunction may be granted when 

there is a threat of infraction of the plaintiff‟s right before the 

infraction has actually occurred. 

29. Mandatory injunction is an order requiring the defendant to do some positive 

act for the purpose of putting an end to a wrongful state of things created 

by him, or otherwise in fulfilment of his legal obligation. Following two 

conditions must be fulfilled for a mandatory injunction can be granted. 

1. There must be an obligation on the part of defendant 

to perform certain acts the breach of which obligation, 

must be alleged by the plaintiff.  

2. Relief must be enforceable by the court. 

30. Prevention of breach of obligation: Section 55 Specific Relief Act, 

enables the issuance of an injunction to prevent the breach of an obligation 

and to compel the performance of acts which are necessary to prevent such 

breach. Power to grant mandatory injunction is to be exercised in very 

exceptional and rare circumstances, subject to the conditions laid down in 

section 55, which requires the relief can only be granted, where breach of an 

obligation, is capable to specific performance by the court, where the 

agreement is not specifically enforceable relief of mandatory injunction 

cannot be granted. Relief must be enforceable by court: A mandatory 

injunction can be granted where the court can enforce it. Where the 

injunction is not enforceable, the court would not grant it. Thus, a 

mandatory injunction directing a person to undertake the repairs and work 
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of improvement involving engineering skill and expenses cannot be granted 

as the court is not capable of enforcing it.  

31. Order to compel performance of acts: Section 55 enables the issuance 

of an injunction to prevent the breach of an obligation and to compel 

performance of acts which are necessary to prevent such breach. A court 

can grant a mandatory injunction when an unlawful act obstructs the proper 

enjoyment of the plaintiff‟s right of property. The court in such 

circumstances compels the defendant to performance of certain acts 

required to do.  

32. Discretionary Powers: The jurisdiction to issue a mandatory injunction is 

a discretionary jurisdiction which can be exercised only in a case which falls 

strictly within the four corners of section 55. In case of grant of mandatory 

injunction the decision must depend to a very extent on the facts of each 

particular case. The court would not grant mandatory injunction if the public 

good secured by its exercise is comparatively much smaller than the loss 

suffered by the individual. 

33. Hence, from the aforesaid discussion, it firmly disclosed before this court 

that there must be an existing obligation on the part of the defendant to 

perform certain acts such breach of which obligation must be alleged by the 

plaintiff. Prior granting any sort of injunction, the general law states that 

three golden principles must be established. From the said provisions of law, 

common understanding is that where three golden principles established 

question of granting injunction comes into play.  

34. Let us discuss the entire factual matrix of the case in the light of three 

golden principles of granting injunction.  

PRIMA-FACIE CASE 

35. Prima facie case does not mean that the plaintiff should have a cent percent 

case which will in all probability succeed in trial. Prima facie case means that 

the contentions which the plaintiff is raising, require consideration in merit 

and are not liable to be rejected summarily { Prakash Singh V/s State of 

Haryana 2002 (4) Civil L.J. 71 (P.H.) }  

36. To decide the lexicon of prima-facie case, let us peruse the pleadings on 

record. On painstaking and vigilant perusal of the pleadings on record, it 
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disclosed before this court that respondents in Misc. (J) Case No.38/19 has 

challenged their expulsion from the primary membership contending that 

their membership were expelled vide letter dated 07-12-2018 by General 

Secretary on the basis of resolution that 31-08-2018 of the Executive 

Committee and approved by General Body meeting on 02-09-2018, but no 

other general meeting has been organized after submission of their show 

cause replies dated 13-11-2018.  

37. On scrupulous perusal of the pleadings of both the sides and documents 

submitted as annexure, it fervently divulged before this court that the 

respondents were served with show cause notices by the appellants on 31-

10-2018 asking them as to why disciplinary action in the form of expulsion of 

their membership shall not be taken against them and those notices were 

issued as per rule 18B against six nos. of members and as per rule 18 F 

against respondent No.2 Dulal Basu. It further disclosed before this court 

that on 13-11-2018 the replies of show cause were jointly and independently 

submitted by the respondents and on 07-12-2018 the respondents received 

letters from the General Secretary of „Natya Samaj‟ whereby each of them 

were informed that they had been expelled from primary membership of 

„Natya Samaj‟.  

38. At this stage, considering the factual matrix of the case, without entering 

into the merit of the dispute in hand, this first appellate court observed 

that the decision of expulsion was taken long back before their actual 

expulsion i.e. on 31-08-2018 and 02-09-2018 and astonishing fact is that 

notice of show cause was issued against them on 31-10-2018 and reply was 

submitted on 13-11-2018 and later of expulsion of membership was issued 

on 17-12-2018. That definitely unveiled before this court that after 

submission of replies of show cause by the respondents to the appellants, no 

meeting either of Executive Committee or General Body took place. Since 

the meeting dated -31-08-2018 and 02-09-2018 occurred prior to issue of 

notice of show cause, submission of replies of show cause and expulsion of 

membership of the respondents, the entire process of expulsion followed by 

the appellants not found to be at par with the principles of natural justice. 

When a notice of show cause for initiation of disciplinary proceeding or like 
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expulsion of membership is been issued, in that circumstances after filing of 

reply of show cause the person against whom notice was issued, has to be 

given an opportunity to be heard. Furthermore, if the decision procured by 

the General Body followed by recommendation of Executive Committee for 

issuance of show cause notice to initiate disciplinary proceeding against the 

respondents for expelling their primary membership from „Natya Samaj”? 

Then after filing replies of show cause there must be meeting of Executive 

Committee and following which there must be meeting of General Body on 

the recommendation of Executing Committee. From the face of the 

pleadings as well as documents submitted by both the sides, it disclosed that 

no procedure complied with by the appellant‟s side before expulsion of 

primary membership of the respondents.  

39. Learned advocate appearing on behalf of the appellants side vehemently 

argued before this court that „Natya Samaj‟ being a body registered under 

Societies Act, shall not be governed by any statutes and „Natya Samaj‟ being 

supreme authority shall not obliged to follow the principle of natural justice 

and further no suit can be entertained.           

40. From the submission of learned counsel of the appellants it disclosed that 

„Natya Samaj‟ i.e. the appellants is indeed an association registered under 

Societies Act and if we go by Section 6 of Societies Registration Act then it 

categorically disclosed that suit is maintainable by or against the society and 

Tezpur Bangali Aboitanik Natya Samaj being a registered society under 

societies Registration Act has to be governed by provisions of that Act and 

accordingly the submission of learned counsel of appellants not appears to 

be tenable in the eye of law. Hence, stands discarded.  

41. Now, coming to the submission of learned counsel of the appellant‟s side 

pertaining to none-existence of any legal obligation this court observed that 

membership of any registered association under Societies Act generates 

contractual obligation between the members and the association. The rules 

and regulations of bye-laws of such association constructs legal obligations 

upon the association to protect rights of its members and the members of 

the association also have obligation to maintain the dignity, credibility and 

prestige of the association before the estimation of the society. It‟s indeed 
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like a reciprocal type of contractual obligations creates between the 

members and the association. Certainly, if activity of members that causes 

harm to the reputation or activity of the association, which needs to be dealt 

with stringently by the association complying the bye-laws and statutory 

rights of the members. 

42. As per the submission of learned counsel of the appellant‟s side it disclosed 

before this court that to be a member of that „Natya Samaj‟ is an honour and 

every Bengali speaking people cannot be a member of that association. If it 

is true and if it is honour to be part of that „Natya Samaj‟, then the honour 

and dignity of that individual who is actually a member of that „Natya Samaj‟ 

cannot be curtail whimsically without complying the procedural aspects as 

well as principles of natural justice. Likewise, a person cannot be condemned 

unheard.  

43. It is not that only statutory law creates certain kinds of rights. It is further 

not possible to create every right by passing legislation to meet every 

situation. Here, in this case in hand, from the pleadings on record, it 

disclosed that “Tezpur Bangali Aboitanik Natya Samaj” duly fashioned under 

a statute called Societies Registration Act and said „Natya Samaj‟ has its own 

Constitution and further the respondents were served notices in view of Rule 

18B and 18F. Even after issuing the notices of show-cause against the 

respondents no disciplinary action initiated upon which the notices were 

issued and no further meeting of executive committee or general body took 

place.  

44. Therefore, in the light of aforesaid discussion, at this stage, without 

discussing the merit of the entire dispute in hand on the face of the 

pleadings on record, this court finds that the respondents have got a strong 

case for trial i.e higher standard than prima-facie case and learned court 

below has rightly observed the principle of prima-facie case in favour of the 

respondents.     

                         BALANCE OF CONVENIENCE OR IN-CONVENIENCE 

45. To see balance of convenience, it is necessary to compare case of parties, 

comparative mischief or inconvenience which is likely to sue from 

withholding the injunction will be greater than which is likely to arrive from 
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granting it. The term „balance of convenience‟ itself derived from a common 

law of equity and based upon the spirit of Law of Torts. If a person without 

having any justifiable ground prevented from doing certain acts that 

definitely will generate inconvenience to that person. 

46. From the factual matrix of entire pleadings on record, it disclosed before this 

court that the respondents were issued with notices of show cause asking 

only on the ground that respondents along with other few members have 

filed one injunction petition in court to prevent majority members for holding 

election for electing new Body and the said injunction petition rejected by 

the court. In the show cause notice dated 30-10-2018 it was further stated 

by the General Secretary of TBANS that respondent‟s intention to frustrate 

the decision of majority members to form new Body disturbed the normal 

function of the institute.  

47. At this stage without disturbing the merits of the entire dispute in hand on 

perusal of the contents of show-cause notices it disclosed that as all the 

respondents took shelter of competent court of jurisdiction against the 

“Natya Samaj” the appellants being aggrieved with the action of the 

respondents issued notices against them to submit reply as to why their 

primary members ship should not be expelled. The grounds upon which the 

notice of show cause issued against the respondents are not appears to be 

tenable and reasonable. It is seen from the pleadings that some agitations 

were made by the respondents against some of the office bearers of the 

association and they being failed to obtain any reliefs knocked the door of 

court and that cannot be ground for expulsion of their primary membership. 

The respondents indeed have the constitutional right to approach the court 

of law raising grievances against the „Natya Samaj‟ and that cannot be sole 

ground for expulsion of their membership from the „Natya Samaj‟ without 

even complying procedural aspects. Hence, it seen that issuance of notice of 

show-cause itself caused in convenience against the respondents and 

accordingly learned Munsiff No.1, Sonitpur, Tezpur rightly decided the 

balance of convenience in favour of the respondents.  
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    IRREPARABLE INJURY 

48. There are many injuries incapable of being repaired but a court of equity 

does not regard them as 'irreparable'. For example cause which outrage the 

feeling or loss of things of sentimental value. On the other hand there are 

injuries which in their nature may be repaired but still treated as irreparable. 

For example a person who is inflicting or threatening them is insolvent or 

unable to pay damages. Ordinarily injury is irreparable when without fair and 

reasonable address of Court, it would be denial of justice. Very often an 

injury is irreparable where it is continuous and repeated or where it is 

remediable at law only by a multiplicity of suits. Sometime the term 

irreparable damage refers to the difficulty of measuring the amount of 

damages inflicted.  

49. Hence, from the discussions above it disclosed that irreparable injury can be 

defined the injuries sustained by a person out of outraging feeling or loss of 

things of sentimental value. In the other way we can say the injuries that 

cannot be liquidated through proper form of damages. Coming to the case in 

hand we have already observed during the foregoing discussions that 

respondents have got a strong case for trial which is higher standard than 

prima-facie case and further the lexicon of balance of convenience or 

balance of in-convenience favours the respondent‟s case. 

50. In fact without touching the merits of the case this court finds that “Natya 

Samaj” is a reputed association having existence during the time of British 

era and to be a member of that association is a matter of honour and every 

Bengali speaking person cannot be member of that Samaj. If so, then 

expulsion from primary membership without being heard, definitely caused 

mental agony and pain to the respondents. Furthermore, a social stigma 

definitely tagged on the reputation of the respondents before the estimation 

of the society and those types of mental agony, pain or damages of 

reputation can‟t be liquidated through proper damages. 

51. In the light of aforesaid discussions this court finds that lexicon of 

“irreparable injury” favors the case of respondents and Learned Court bellow 

not committed any error in deciding three golden principles in favour of the 

respondents. Accordingly, findings of the learned court bellow does not 
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deserves any interference from this court and consequent to that findings of 

Learned court below pertaining to deciding three golden principles is upheld.  

52. Now coming to the relief granted by the learned court below this court finds 

that learned court below permitted the petitioners/respondents to participate 

in the activities of the “Natya Samaj” as general members from the date of 

order until disposal of the main suit by suspending the operation of their 

expulsion from the “Natya Samaj.”  

53. In respect of the relief granted by the learned court bellow the appellant side 

during the time of argument vehemently submitted before this court that the 

reliefs granted by the learned court below operates the final findings and it 

left no issue for the respondents to contest the suit as the order itself 

appears to be final verdict of the suit. It is further argued by the appellant 

side that no purpose left to contest the suit.  

54. Per contra Learned Advocate appearing on behalf of the respondents 

strenuously submitted before this court that learned court bellow logically 

and rightly passed mandatory injunction against the OP‟s/appellants. 

55. In the light of points of argument this court perused the pleadings on record 

and it finds that there are many questions of fact needs to be decided by the 

trial court. It is also to be taken note of that the appellants has raised 

several questions of fact which are disputed by the respondents. The 

questions of fact raised in the matter are required to be dealt with by the 

trial Court after recording evidence of the parties. Prior to that in presence of 

three golden principles of granting injunction in this case, it would be 

appropriate to direct the restoration of membership of the club to the 

respondents thereby staying the operation of resolution of their expulsion till 

final determination of facts in issues by the trial court. In respect of the 

participation of respondents in the activities of the association till disposal of 

the suit, this first appellate court observed that if the respondents are 

permitted to take part in activities of association till final disposal of suit then 

there is every possibility of forming conflicts between the parties and that 

may cause harm to the reputation and dignity of the association. 

Furthermore, to preserve the very purpose of filling the suit against the 

appellants it seems to be the demand of justice to ask the respondents not 
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to interfere with any internal activities of the “Natya Samaj” although their 

expulsion of their membership from Natya Samaj stayed by the order of 

mandatory injunction. It is further directed that appellants shall consider the 

respondents to be the general members of the “Natya Samaj” till final 

disposal of the suit.  

56. In the facts and circumstances of the case, ends of justice would be met if 

the trial court is directed to decide the pending suit expeditiously. In the 

result, appeal from order stands dismissed with direction to the trial Court to 

decide Suit No.15/2019 as expeditiously as possible, preferably, within a 

period of one year from the date of receipt of order of this order, in 

accordance with law. 

57. Accordingly, Misc. Appeal is dismissed without cost. Send back the Case 

Record, along with a copy of this Judgment & Order to the Ld. Munsiff No.1, 

Tezpur forthwith. 

58. Judgment and Order is delivered under the seal of the Court on the 30th 

September‟2019. 

 

(N. J. Haque) 

Civil Judge 
                         Tezpur, Sonitpur 

Dictated and corrected by me. 
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